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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authoritv in the following way. ·
National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act

() in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

(ii)
State Bench. or Area Bench of Appellate Tribunal framed under GST Act/ CGST Act other
than as. mentioned in para- (A) (i) above in terms of Section 109/7) of CGST Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST

i Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
(iii) Lakh bf Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit

involved or the amount of fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five Thousand.
Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,

(B) Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-05 online.
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying­

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned

(i)
order, as is admitted/ accepted by the appellant; and

(ii) (ii) A sum equal to twenty five per cent of the remaining amount of Tax in
dispute, in addition to the amount paid under Section 107(6) of CGST Act,
2017, arising from the said order, in relation to which the appeal has been
filed.

The Central Goods & Service Tax ( Ninth Removal of Difficultie~) Order, 2019 dated

(ii)
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication of Order or date on which the; President or the State
President, as the case mav be, of the Appellate Tribunal enters office, whichever is 1"'1·"'1•
~~~<ITT~~~~~ oQT9c!1, Fcmrcr 31R iic:fti'!ct.:t mcfmr!T.~~~- '!E~-~ %'.'· • <4« '», "
fqftzr4aal<z www.cbic.gov.in #t ?a ama& s 'o,

(C) For e~aborate, detailed and latest provisions relating to filing of appeal to ~-cef~~ap,.,,~1:e '
authoritv, the appellant may ,efer to the website www.cbic.gov.in. ie 7?
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ORDER-IN-APPEAL

BRIEF FACTS OF THE CASE:

This appeal has been filed by M/s. Supernova Engineers Limited, F-2, 1st

Floor, Sapath Hexa, Opp. Gujarat High Court, S G Highway, Ahmedabd - 380

060 [hereinafter referred to as "the appellant"] against RFD-06 Order No.

ZU2411200249412 dated 20-11-2020 [hereinafter referred to as "impugned

order'] passed by the Assistant Commissioner of CGST, Division-Kadi,

Gandhinagar Commissionerate [hereinafter referred to the "adjudicating

authority'']

2. Facts of the case in brief, are that the appellant is registered under the

Central Goods and Service Tax Act, 2017 vide GST registration number

24AACCS6758G 1Z7. The appellant is engaged in the business of genset

manufacturer and supplier. The appellant has applied a refund amounting to

Rs. 10,53,000/- on 30.10.2020 before the adjudicating authority, under

Section 54 of CGST Act, 2017, on account of Supplies to SEZ unit / SEZ

Developer with payment of Integrated Tax for January-2020. The adjudicating

authority vide impugned order rejected the refund claim being ineligible on the

ground that the appellant had charged IGST on the invoice No. 874 and 875

both dated 28.01.2020-and amount of IGST charged on the supply had not

been added to the taxable amount and endorsement of Specified officer of SEX

is not on the front side so the appellant is not eligible to file the refund claim

under the refund type "Supply with payment of tax".

0

3. Being aggrieved with the impugned order, the appellant preferred appeal
0

on the following grounds:

a. The appellant are eligible to file refund claim under Section 16 of the

IGST Act, 2017 read with Section 54 of the CGST Act, 2017 and rules

made thereunder;

b. Assessee cannot be deprived of the substantial benefit on account of

technical errors.·

c. It is submitted that he refund claim of Rs. 10,53,000-/- filed under

the category of "Refund on account of supplied to SEZ unit with

payment oftax" to the extent of zero rated supplies, as per Section 16 of

the IGST Act, 2017, is correct and proper and thus, the impugned order

rejecting the said claim is liable to be se~ ., .__Q:, ;cl.~

~
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4. Further, the appellate authority passed the order vide O-I-A NO. AHM­

CGST-003-APP-ADC-007/21-22 dated 20.07.2021 [hereinafter referred as

'impugned appellate order"] by rejecting the appeal on time ·limitation factor,

·· ' , without discussing the merits of the case being time barred, the extract is re­

produced as under :

"7. . .

However, I find that as per Section 107(1) of CGST Act, 2017, any person
aggrieved by any decision or orderpassed under this Act or the State Goods and
Services Tax Act of the Union Territory Goods and Services Tax Act by an
adjudicating authority may appeal such Appellate Authority as may be
prescribed within three months from the date on which the said decision
or order is communicated to suchperson. Further, Ifind that as per Section
107(4) of CGST Act, 2017 the Appellate Authority is empowered to condone the
delay of one month, only ifsufficient cause for delay appears to be genuine. The
appellant has not submitted any cogent ground for such inordinate delay of 62
days in filing the appeal. There was. also no submission on this aspect even
during the course of personal hearing. Moreover, the Appellate Authority can
condone the delay of one month only. In the present matter: the appeal was
required to be filed by 19.02.2021 (within three months)• from the date of
communication 'of impugned order i.e 20.11.2020 as claimed by the appellant.
The appellant could have filed the appeal by 19.03.2021 {further period of one

ss· month) by explaining the delay. I find that the appeal has been filed on
21.04.2021 which is 62 days beyond-the periodprescribed under the law. Such
a delay is beyond the power of Appellate Authority to condone or consider. In
view of the above, Ifind that the appellant has not filed the appeal within time
limit as per Section 107(1) of CGST Act, 2017. Since, the appeal is barred by
limitation; I do not find it appropriate to discuss the merits of the case matter
being time barred.

8. Accordingly, I do not find any reason to interfere with the decision taken by
the adjudicating authority vide "impugned order". In view of above discussion, I
reject the appeal filed by the appellant."

5. Being aggrieved with the impugned appellate order, the appellant filed a

Special Civil Application No. 19196 of 2021 in the H'ble High Court of Gujarat

by challenging the Order-in-Appeal dated 12.07.2021. The H'ble High Court of

Gujarat, pas passed a judgement by-quashing and setting aside the Order-In ­

Appeal No. AHM-CGST-003-APP-ADC-007/21-22 dated 12.07.2021 and

" remanded back the matter to the appellate authority to decide the appeal on

merits after giving an opportunity of hearing to the appellant, with a direction

to take cognizance 'for extension of limitation as per Supreme Court's Order

dated 10th January, 2022 in Misc. Application No. 665 of 2021 in Suo Motu

Writ Petition (Civil) NO.3 of 2020 and complete such exercise within

twelve weeks from the date of receipt of the order.
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limitation after giving an opportunity of hearing to them. So, in view of the

H'ble Gujarat High Court's order and Hble SC's order, I have to decide whether

the present appeal is filed within time limit as prescribed under Section 107 of

the CGST Act, 2017 or not and the present appeal on merits.

6. In view of the above, the appellant M/s Supernova Engineers Ltd., vide

their letter 15.09.2022 (received on dated 16.9.2022 by this office) has

communicated therewith a copy of Order passed by the H'ble High Court of

Gujarat in SCA 19196 or 2021 and submitted that they had filed a writ petition

before the H'ble High Court of Gujarat vide SCA No. 19196 of 2021 whereby the

High Court of Gujarat quashed and set aside the impugned appellate order

dated 12.07.2021 and remanded the matter back to the Appellate Authority to

decide appeal on merits considering the appeal as filed within period of
·,

7. I have gone through the facts of the case and the written
submissions made by the appellant. Before deciding the matter, it is to·

. be verified whether the appeal has been filed within the prescribed time-

limit or not.

The relevant statutory provisions are reproduced as under:

0

SECTION 107. ·Appeals to Appellate Authority. - (1) Any person aggrieved
by any decision or order passed under this Act or the State Goods and Services
Tax Act or the Union Territory Goods and Services Tax Act by an adjudicating
authority may appeal to such Appellate Authority as may be prescribed within ,,
three months from the date on which the said decision or order is communicated to
suchperson.

(2) .

(3) ······•·"'"'"'""

(4) The Appellate Authority may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid · t.·,. 0
period ofthree months or six months, as the case may be, allow it to be presented
within afurther period of one month.

7.1 I observed that in the instant case the appeal has been filed on 21st

April 2021 against the RFD-06 Order No. ZU2411200249412.dated 20-11­

2020 i.e by inordinate delay of 62 days from the normal period prescribed

under Section 107(1) of the CGST Act, 2017. I find that though the delay

in filing the appeal is condonable only Tor a further period of one month ·

provided that the appellant was prevented by sufficient cause from

presenting the appeal is shown and the delay of more than one month is

not condonable under the provisions of sub section (4) of Section 107 of

the Central Goods and Service Tax Act, 2017.

In view of above· I observed that the Appellant was re · e

>IE o
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appeal within 3 months from the receipt of "the impugned order" i.e. on or
before 19.02.2021, as stipulated under Section 107(1) of the Act. Further, I find

that in terms of the provisions of Section 107(4) ibid, the appellate authority
; has powers to condone delay of one month in filing of appeal i.e. up to
19.03.2021, over and above the prescribed period of three months as

mentioned above, if sufficient cause is. shown.

Further, I find that the appellant had not mentioned or submitted the Order

passed by the H'ble SC on 10.02.2022 Miscellaneous Application No. 21 of
2022 in MA 665/2021, in SMW(C) No. 3 of 202O during the personal

hearing held on 8.6.2021 before the Appellate Authority. Therefore, the

appellate authority has rejected the instant appeal on time limitation factor.

o 7.2 Further, in the above context, I find that the Hon'ble Supreme
Court has passed order on 10.01.2022 in matter of Miscellaneous
Application No. 21 of 2022 in MA 665/2021, in SMW(C) No. 3 of 2020.
The relevant para No. 5 (I) & 5 (III) of said order is reproduced as under:

0

5. Taking into consideration the arguments advanced by learned counsel
and the impact of the surge of the virus on public health and
adversities faced by litigants in the prevailing conditions, we deem it

.-,. ,,. appropriate to dispose of the M.A. No. 21 of 2022 with the following
directions:

I. The order dated 23.03.2020 is restored and in continuation of the
subsequent orders dated 08.03.2021, 27.04.2021 and 23.09.2021,
it is directed that the period from 15.03.2020 till
28.02.2022 shall stand excluded for the purposes of
limitation as may be prescribed under any general or special
laws in respect of all judicial or quasi-judicial proceedings.

II. ....

III In cases where the limitation would have expired during the period
between 15.03.2020 till 28.02.2022, notwithstanding the actual
balance period of limitation remaining, all persons shall have a
limitation period of90 days from O1.03.2022. In the event the actual
balance period oflimitation remaining, with effectfrom 01.03.2022 is
greater than 90 days, that longerperiod shall apply.

7.3 Further, I also find that the CBIC, New Delhi has. issued Circular

.s No. 157/13/2021-GST dated 20h July, 2021 and clarified as under:­

i

4(c) Appeals by taxpayers/ tax authorities against any quasi-judicial order:­

Wherever any appeal is required to filed before Joint/ Additional Commissioner
(Appeals), Commissioner (Appeals), Appellate Authority for Advance Ruling,
Tribunal and various courts against any quasi-judicial order or gd2 eeding
for revision or rectification of any order is required to be und · ine
for the same would stand extended as per the Hon'ble Supre 4°

g
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5. In other words, the extension of timelines granted by Hon'ble Supreme Court
vide its Order dated 27.04.2021 is applicable in respect of any appeal which is
required to befiled before Joint/ Additional Commissioner (Appeals}, Commissioner
(Appeals}, Appellate Authority for Advance Ruling, Tribunal and various courts
against any quasi-judicial order or where proceedingfor revision or rectification of
any order is required to be undertaken, and is not applicable to any other

proceedings under GST Laws."

7.4 In view of above and also' looking into the Covid-19 pandemic
situation in the instant matter, I am inclined to condone the delay of

filing of appeal. Therefore, I find that the present appeal is filed within

stipulated time limit. Accordinglv, I am proceeded to decide the case on

merits considering the instant appeal as filed within period· of limitation

as ordered by the H'ble High Court of Gujarat.

PERSONAL HEARING:

8. Accordingly, the personal hearing was held on 11.10.2022, Shri

Sanket Gupta, Authorized Representative, appeared before the appellate

authority on behalf of the appellant and re-iterated that they have

nothing to add to their written submissions till date.

DISCUSSIONS AND FINDINGS:

9. Now, the case is to be decided on merits whether the appellant is
eligible for Refund on supply to the SEZ unit / developer or not after "
making payment of Integrated Goods and Services Tax i.e IGST.

10. The instant refund claim of Rs. 10,53,000 /- was rejected by the
adjudicating authority under Reference Number AA2410201029305 on

. the grounds that

(i) the amount of IGST charged on the supply has not been added to the
· taxable amount and

(ii) the endorsement of the specified officer of the SEZ was not on the

front side of invoice.

11. I have carefully gone though the case, written submissions made

by the appellant during the personal hearing and available records. The

appellant supplied goods i.e Diesel Generating Sets (Qty Nos. 3) t

0

0
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unit i.e M/s. Quartzkraft LLP, APIIC BP SEZ, Maddipadu, Mandal,

Prakasham Dist, Andhra Pradesh under invoice nos (i) 874 and (ii) 875

both dated 28.01.2020 amounting to Rs. 51,00,000/- and Rs.

7,50,000/- under REMARKS "SUPPY MEANT FOR EXPORT -SEZ Supply

WITH PAYMENT OF INTEGRATED TAX - RS. 9,18,000/- AND RS.

1,35,000/-" respectively. The appellant then paid IGST amounting to Rs.

10,53,000/- as recorded in their GSTR-3B return for the month of

January 2020.

0

11.1 As per Section 16 of the IGST Act, 2017, the supply made to SEZ unit
shall be treated as Zero rated supply. The Section 16 of IGST Act, 2017 is
reproduced as below:

Section 16:-'

(1) "zero rated supply means any of the following ·supplied of goods or
services or both, namely:­

(a) export of goods or services or both; or
(b) supply of goods or services or both to a Special Economic Zone

developer or a Special Economic Zone unit.

(2) subject to the provisions of sub-section (5) of Section 17 of the Central Goods
and Services Tax Act, credit of input tax may be availed for making zero rated
supplies, notwithstanding that such supply may be an exempt supply..

(3) A registered person making zero rated supply shall be eligible to claim refund
of unutilized inputtax credit on suppy of goods or services or both, without
payment. of integrated tax, under bond or Letter of Undertaking, in accordance

O with the provisions of Section 54 of the Central Goods and Services Tax Act or
the rules made thereunder, subject to such conditions, safeguards andprocedure
as may be prescribed :

PROVIDED that the registeredperson makingzero rated supply of goods shall, in
.s case of non-realisation of sale proceeds, be liable· to deposit the refund so

received under this sub-section alongwith the applicable interest under section
50 of the Central Goods and Services Tax Act within thirty days after the expiry
of time limit prescribed under the Foreign Exchange Management Act, 1999 (42
of 1999) for receipt offoreign exchange remittances, in such manner as may be
prescribed.

(4) The Government may, on the recommendation of the Council, and subject to
such conditions, safeguards andprocedures, by notification, specify ­

(i) a class of person who may make zero rated supply on payment of
integrated tax and claim refund of the tax so paid;

r

(ii) a class of goods or services which may be exported on payment of
integrated tax and the supplier of such goods or services may _clai7
tax sopaid. . ·

However, sub-section (3) prior to 'substitution may
substituted, ibid :
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"(3) A registered person making zero-rated supply shall be eligible to claim
refund under either ofthefollowing options, namely ­

(a) he may supply goods or services or both under bond or Letter of
Undertaking, subject to such conditions, safeguards . and procedure as
may be prescribed, withoutpayment ofintegrated tax and claim refund of
unutilized input tax credit; or

(b) he may supply goods or services or both, subject to such
conditions, safeguards and procedure as may be prescribed, on
payment of integrated tax and claim refund of such tax paid on
goods or services or both supplied, in accordance with the provisions
ofSection 54 of the Central Goods and Services Tax, or the rules made
thereunder. " ·

I find that the supply made by the appellant shall be treated as Zero rated

supply, therefore, as per Section 16(3) of the IGST Act, 2017 they are eligible to
claim the refund of IGST paid on the goods supplied to SEZ unit in accordance

with the provisions of Section 54 of the CGST Act, 2017.

Section 54 of the CGST Act, 2017 is reproduced as under :

"54 (1) Any persons claiming refund ofany tax and interest, ifany, paid on such
tax or any other amountpaid by him, may make an application before the expiry
of two years from the relevant date in such farm and manner as · may be

prescribed:

Provided that a registered person, claiming refund of any balance in the
electronic cash ledger in accordance with the provisions of sub-section(6) of
section 49, may claim such refund in the return furnished under section 39 in

such manner as may be prescribed.

···································································
(8) Notwithstanding anything contained in sub-section (5), the refundable amount

shall, instead of being credited to the Fund, be paid to the applicant, if such
amount is relatable to ­

(a) refund of tax paid on zero-rated supplies of goods or services or both or on

inputs or input services used in making such zero-rated supplies;

(b) refund ofunutilized input tax credit under sub-section (3);"

11.2 Further, the procedure for application of refund is prescribed· under

::e:9 of the CGST Rules, 2017, the relevant text of Rule 89 is re.:~ed as
p° «.%e
6 .°" :c,,2
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Rule-89 of CGST Rules, 2017:
'·

"89. Application for refund of tax, interest, penalty, fees or any other
amount.'

(1) Any person, except the persons covered under notification issued under
Section 55, claiming refund of any tax, interest, penalty, fees or any other
amount paid by him, other than refund of integrated tax paid on goods
exported out of India, may file an application electronically in FORM GST
RFD-01 through the commonportal, either directly or through a Facilitation
Centre notified by the Commissioner;

Provided that any claimfor refund relating to balance in the electronic cash
ledger in accordance with the provisions of sub-section (6) of the section 49
may be made through the return furnished for the relevant tax period in
FORM GSTR-3 or FORM GSTR-4 or FORM GSTR-7, as the case may be;
Providedfurther that in respect of supplies to a Special Economic Zone unit
or a Special Economic Zone Developer, the applicationfor refund shall be
filed by the ­

(a) Supplier of goods after such goods have been admitted in full in
the Special Economic Zone for authorized operations, as endorsed

· by the specified officer of the Zone;

(b) Supplier of ser,vices along with such evidence regarding receipt of
services for authorized operations as endorsed by the specified
officer of the zone."

11.3 Further, the Specified Officer, APIIC BUILDING PRODUCTS SEZ,

Annangi Village, Maddipadu Mandal, Prals:asham Dist., Andhra Pradesh,

vide their letter F. No. ·VSEZ/BPSEZ/Customs/ 16/2022 dated

19.10.2022 (received through email to this office on dated 19hi October,

2022) has communicated and submitted that the goods referred in the

invoice'Nos. 874 & 875 both dated 28.01.2020 were received in the SEZ

on 03.02.2020 and 05.02.2020 respectively and the same were certified

by the then • Preventive Officer of SEZ and submitted the copies of

invoices duly endorsed by the Specified Officer, APIIC BP SEZ. They'

also submitted the certified copies of SEZ-DTA procurement dated

03.02.2020 and 05.02.2020 of M/s. Quartzkraft LLP, with a declaration

that "IGST/ Compensation Cess has not been collected by DTA Supplier

from SEZ Unit I Developer."

11.4 From the available records, I find that the Appellant has supplied the

goods to the SEZ unit i.e M/s. Quartzkraft LLP, APIIC BP SEZ, Maddipadu,

Prakasham Dist., Andhra Pradesh situated in SEZ area and s

received in the SEZ on 03.02.2020 and 05.02.2020. Thus, I find t £-
• IE o

$±
Es
4



F.NO. GAP PL/ADC/GSTP/831/2021-APPEAL

no dispute of supply of goods to SEZ unit and receipt of goods by SEZ unit.
On going through the DTA-Procurement receipts, l find that the goods under

referred invoices have been received by SEZ unit without payment made by

SEZ unit.

11.5 Further, it is evident from the SEZ-DTA procurement receipt and

disclaimer submitted by M/s. Quartzkraft LLP, SEZ unit dated 07.2.2020 that
the appellant has not collected any IGST from them. I find that the appellant .''·'· ··

has mentioned IGST amount of Rs. 10,53,000/- in column 3.1 (b) Outward
taxable supplies (zero rated) in their GSTR-3B for the month of January 2020,
thus they have made payment ofIGST charged on the supply. The appellant
submitted in their written submission that they have issued invoices for supply

of goods under Section 31 of the CGST Act, 2017 read with Tax invoice rule

supply meant for Export SEZ supply with payment of IGST.

Section 31 of CGST Act, 2017 is read as under :
0

"Section 31. Tax invoice.­

(lJ A registered person.supplying taxable goods shall, before or at the time of,­

(a} removal ofgoods-for supply to the recipient, where the supply involves movement of.
goods; or "s
(b} delivery of goods or making available thereof to the recipient, in any other
case, issue a tax invoice showing the description, quantity and value of goods,
the tax charged thereon and such otherparticulars as may be prescribed:

Provided that the Govemment may, on the recommendations of the Council,
by notification, specify the categories of goods or supplies in respect of which a tax
invoice shall be issued, within such time and in such manner as may beprescribed.

(2) A registered person supplying taxable services shall, before or after the provision of
service but within a prescribed period, issue a tax invoice, showing the description,
value, tax charged thereon and such other particulars as may beprescribed:

1[Provided that the Government may, on the recommendations of the Council,
by notification,­

(a} specify the categories ofservices or supplies in respect ofwhich a tax invoice
shall be issued; within such time and in such manner as may be prescribed;

(b) subject to the condition mentioned therein, specify the categories ofservices in
respect ofwhich- ·

(i) any other document issued in relation to the supply shall be deemed to be a tax
invoice; or

·o

(ii} tax invoice may not be issued.]

(3) Notwithstanding anything contained in sub-sections (1) and (2)

(a} a registered person may, within one month from the date of issuance of
certificate of registration and in such manner as may be p rs e a
revised invoice against the invoice already issued during th ing

tr 14
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with the effective date of registr;ation till the date of issuance of certificate of
registration to him;

(b) a registered person may not issue a tax invoice if the value of the goods or
services or both supplied is less than two hundred rupees subject to such
conditions and in such manner as may beprescribed;

(c) a registered person supplying exempted goods or services or both or paying
tax under the provisions of section· l O shall issue, instead ofa tax invoice, a bill
ofsupply containing suchparticulars and in such manner as may be prescribed:

• Provided that the registered person may not issue a bill of supply if the value of the
goods or services or both supplied is less than two hundred rupees subject to such
conditions and in such manner as may beprescribed;

(d) a registered person shall, on receipt of advance payment with respect to any
supply of goods or services or both, issue a receipt voucher or any other
document, containing such particulars as may be prescribed, evidencing receipt
ofsuchpayment;

(e) where, on receipt ofadvance payment with respect to any supply ofgoods or
services or both the registered person issues a receipt voucher, but subsequently
no supply is made and no tax invoice is issued in pursuance thereof, the said
registered person may issue to the person who had made the payment, a refund
voucher against suchpayment;

(f) a registered person who is liable to pay tax under sub-section (3) or subsection
(4) of section 9 shall issue an invoice in respect of goods or services or both
received by him from the supplier who is not registered on the date ofreceipt of
goods or services or both;

(g) a registered person who is liable to pay tax under sub-section (3) or subsection
(4) of section 9 shall issue a payment voucher at the time ofmaking payment to
the supplier.

(4) In case of continuous supply ofgoods, where successive statements of accounts or
successive payments are involved, the invoice shall be issued before or at the time each
such statement is issued or, as the case may be, each suchpayment is received.

(5) Subject to the provisions ofclause (d) ofsub-section (3), in case ofcontinuous supply
ofservices,-

(a) where the due date ofpayment is· ascertainable from the contract, the invoice
shall be issued on or before the due date ofpayment;

(b) where the due date ofpayment is not ascertainable from the contract, the
invoice shall be issued before or at the time when the supplier ofservice receives
the payment;

(c) where the payment is linked to the completion ofan event, the invoice shall be
issued on or before the date ofcompletion ofthat event.

(6) In a case where the supply ofservices ceases under a contract before the completion
• ofthe supply, the invoice shall be issued at the time when the supply ceases and such

invoice shall be issued to the extent ofthe supply made before such cessation.

(7) Notwithstanding anything contained in sub-section (1), where the goods being sent
or taken on approval for sale or return are removed before the supply takes place, the
invoice shall be issued before or at the time ofsupply or six months from the date of
removal, whichever is earlier.

Further, 3,d prov;_;,o to Rule 46 has been substituted as~;f:;,
NO. 17/2017-Central Tax dated 27.7.2017 is reproduced~nde'f', •

'6
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"··································
(iv) in rule 46, for the third proviso, the following proviso shall be substituted,

namely:­

"Provided also that in the case of the export ofgoods or services, the invoice
shall carry an endorsement "SUPPLY MEANT FOR EXPORT/SUPPLY TO
SEZ UNIT OR SEZ DEVELOPER FOR AUTHORISED OPERATIONS ON
PAYMENT OF INTEGRA.TED TAX" or "SUPPLY MEANT FOR .
EXPORT/SUPPLY TO SEZ UNIT OR SEZ DEVELOPER FOR AUTHORISED
OPERATIONSUNDER BOND OR LETTER OF UNDERTAKING WITHOUT
PAYMENT OF INTEGRATED TAX", as the case may be, and shall, in lieu of
the details specified in clause (e), contain the following details, namely,­
(i)name and address of the recipient; (ii)address of delivery; and (iii)name of
the country ofdestination:";

11.6 I find that the endorsement "SUPPLY MEANT FOR EXPORT - SEZ
· "Supply WITH PAYMENT OF INTEGRATED TAX - " are also made by the

appellant on the referred invoices no. 874 & 875 both dated 28.01.2020.

11.7 I find that the appellant have issued invoices to the unit situated in

SEZ area and amount of IGST was duly paid by them at the time of filing

GSTR-3B returns for the month of January 2020. I find that the adjudicating

authority has accepted that the appellant has made IGST payment as evident

from GSTR-3B return for the month of January 2020. Further, the recipient i.e

M/s. Quartzkraft LLP has not paid the amount of IGST to the appellants. The

recipient of goods in SEZ area, i.e M/s. Quartzkraft LLP, APIIC BP SEZ,

Maddipadu Mandal, Prakasham Dist:, has submitted their disclaimer dated

07.02.2020 that they have not claimed / availed any input tax credit of the tax

paid by the supplier i.e M/s. Supernova Engineers Ltd., located at 1470/ 1,

Village - Rajpur, Ta. Kadi, Dist. Mehsana, Gujarat having GSTIN NO.

24AACCS6758G1Z7 under invoices no. 874 and 875 both dated 28.01.2020 by

showing value of goods Rs. 51,00,000/- and Rs.7,50,000/- (total Rs.

58,50,000/-) with IGST amount Rs. 9,18,000/- and Rs. 1,35,000/- (total Rs.

10,53,000/-).

11.8 Thus, I find that as per Section 3l(l)(b) of the CGST Act,2017, the tax

charged on value of goods requires to be mentioned in Tax invoice, and

endorsement "SUPPY MEANT FOR EXPORT - SEZ Supply WITH PAYMENT OF

INTEGRATED TAX - " made on invoices as per 3d proviso to the Rule 46 of

CGST Rules, 2017. Thie rejection ground of refund claim that the amount of

IGST charged on the supply has not been added to the taxable amount is not
« t

proper, tenable and it is just a procedural lapse on part of

0
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that the appellant is rightly eligible for refund claim as per GST Act and Rules

made thereunder.

0

12. As per Circular No. 37/11/2018-GST dated 154 March 2018, the
appellant required to file refund application in FORM GST-RFD-01 under Rule

89(1) with supporting documents. I find that the appellant accordingly filed an

online refund application in FORM-GST-RFD-01 under Rule 89(1) of CGST Act,
2017 under the category of "Refund on account of supplies to SEZ Unit / SEZ
developer with payment of tax", on account of zero rated supply made to SEZ
unit for an amount of Rs. 10,53,000/- on 30.10.2020 bearing ARN NO.

" AA2410201029305 within the time limit period ·of two (2) years, which allows

the proper officer to match invoices with GSTR-1 and GSTR-3B and also GSTR­

2A.

12.1 After fling FORM-GST-RFD-01 on 30.10.2020, the appellant received a

Show Cause Notice No. ZV2411200152978 dated 11.11.2020 for rejection of

their refund application claim on the ground that the amount of IGST charged

on the supply has riot been added to the taxable amount and the endorsement
of specified officer of the SEZ is not on the front side. In response of SCN No.
ZV24l1200152978 dated 11.11.2020, the appellant submitted that they had
not received the tax amount from the recipient of the goods, therefore the IGST
amount was not added in the total amount after payment of tax. However, they

0 have paid the IGST amount to the government exchequer as evident from their

GSTR-3B for the month of January-2020.

13. Thus, I find that the appellant has duly complied with the law and

fulfilled all the requirements for their refund eligibility under CGST Act and
CGST Rules made thereunder and rightly claimed the refund under the

provisions of CGST Act, 2017. I find that the impugned order to the extent that
the appellants are not eligible to claim refund, without considering the facts /

merits of the case, is bad in law. Such a conduct of the adjudicating authority
deprives the appellants of the right to refund of IGST for which they are
eligible, otherwise. In this regard, I rely upon the observations made by the

Supreme Court in the case of Unichem Laboratories Ltd. 2002

(145) ELT 502 (SC):
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13...... There can be no doubt that the authorities functioning under the Act

must, as are in duty bound, protect the interest of the Revenue bu levying and
collecting the duty in accordance with law - no less and also no more. It is no
part of their duty to deprive as assessee of the benefi,t available to him in law
with a view to augment the quantum of_dutu for the benefit of_the Revenue. Theu

must act reasonably and fairlu."

14. I find that the appellant's contention that the adjudicating authority has

over looked the submissions of the appellant and mechanically rejected the

refund claim without recording of giving any material finding or any cogent

reasons. The amount of IGST charged of supply of goods have already been

paid not added by the appellant and endorsement of specified officer of the SEZ

on the front side are just procedural which does not directly amounts to

rejection of their eligibility of refund claim. However, the adjudicating authority

would have been taken liberty and empowered to verify the genuineness of the 0
invoices and receipt of the goods in SEZ unit from the respective SEZ Authority

before rejection of refund claim. I find that the adjudicating authority has not

considering the merits of the case and mechanically rejected the refund claim

on frivolous grounds which resulted into a non-speaking order.

15. I find that the procedures are prescribed to facilitate verification of

substantive requirement. As long as a fundamental requirement is met other

procedural deviation must be condoned, which is also supported in case of

Mangalore Chemicals and Fertilizers Limited Vs. Deputy Commissioner - 1991
(55) ELT 437 (SC}, wherein the H'ble Supreme Court made a distinction

between the procedural condition of the technical nature and the substantive

condition and held that non-observance of former was condonable while that of

the latter was not condonable. I also relied on the decision of the H'ble High

Court of Madras in the case of Ford India Pvt. Ltd Vs. Assistant Commissioner of
Central Excise - 2011 (272) ELT 353 (Mad. HC), wherein the H'ble High Court

held that 11 .. . the procedural infraction of Notification/ Circulars are to be condoned, if

exports have really taken place and that the substantive benefit cannot be denied on

procedural lapses ....." and ".... so long as there is substantive compliance and that

the fact of export is not in doubt, rebate being beneficial scheme, cannot be
denied on mere technicalities." In this case, supply made to the SEZ unit by

the appellant and IGST payment made to government exchequer, is not in

question by the adjudicating authority, this is an export beneficial s heme, and
..·
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I find that the refund claim is rejected by the adjudicating authority denied on
-­mere technicalities and procedural lapses i.e the amount of IGST charged on

the supply was not been added to the taxable amount and endorsement of the
Specified Officer of the SEZ was not on the front side. Hence, the impugned

. order is not proper and legal and liable to be set aside.

16. Looking to the facts involved in the matter as discussed in foregoing

paras and merits of the instant case, I am of the opinion that the appellant
« should not be made to suffer any more. I direct the adjudicating authority to

take necessary steps to process the refund claim of the appellant according to

the provisions under CGST Act, 2017 & CGST Rules made thereunder as well
as according to order of the H'ble High Court of Gujarat in SCA No. 19196 of

2021. Thus, appeal filed by the appellant is allowed in above terms.

17. The appeal filed by the appellant stands disposed of in above terms.
17.

.rs0

s[­
.' 1r Rayka)

Additional Commissfoner (Appeals)
Da· · .10.2022

(Tejas J M!'stry)
Superintendent,
Central Tax (Appeals), Ahmedabad

ByR.P.A.D.
To
M/s. Supernova Engineers Limited (GSTIN: 24AACCS6758GlZ7),
F-2, 1st Floor, Sapath Hexa, Opp. Gujarat High Court, S G Highway,
Ahmedabad - 380 060
(Works: 1470/ 1, Vill: Rajpur, Ta. Kadi, Dist - Mehsana (NG))

Attested

0

Copy to:

. J 1. The Principal Chief Commissionerof Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Excise, Appeals, Ahmedabad
3. The Commissioner, Central GST & C.Ex, Commissionerate-Gandhinagar.
4. The Dy /Assistant Commissioner, Range-V, CGST & C.Ex, Division-Kadi,
, Commissionerate-Gandhinagar
5. The Additional Commissioner, Central Tax (System), Gandhinagar.
6. The Superintendent, Range-V, CGST Division - Kadi,
7. The Superintendent (Systems), CGST Appeals, Ahmedabad, for

publication of the OIA· on website.
4-s.Guard File.
9. P.A. File.
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